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STATEMENT OF ISSUES PRESENTED 


In the opinion of appellant, the following 
issues are presented: 

1. Whether in his opening statement, the 
prosecutor impermissibly "testified," to the prej- 
udice of the appellant, relative to two important 
questions which had a material bearing on the outcome 
of the case and which he palpably failed to prove. 

2, Whether the prosecutor impermissibly, 
to the prejudice of appellant, impeached a Govern- 
ment witness by 2 prior inconsistent written state- 
ment relating to a collateral matter which informed 
the jury that appellant had been guilty of carrying 
a dangerous weapon. 

3. Whether in his cross-examination of 
appellant, the prosecutor impermissibly "testified" 
to the prejudice of appellant, relative to certain 
matters which presumably discredited appellant in 
the minds of the jurors and weakened his testimony. 

4, Whether the prosecutor impermissibly, 
to the prejudice of the appellant, introduced into 
evidence an alleged statement by appellant, made 
over 30 minutes before the shooting in question, 
that he would kill his daughter's husband if this 
person violated his order from coming to his home, 


5. Whether the prosecutor impernissibly, 


This case HES HOO previously Basen defore tiie Court, 


oe 
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to the prejudice of the appellant, suggested, in 


open court in the jury's presence, that appellant's 


wife might be able to testify favorably for the 
Government and that therefore he might call her as 
a witness, although he knew that appellant woula not 
call her and could prevent her from testifying. 

6. Whether the pr osecutor, SE 
to the prejudice of appellant, subjected nim to 
ridicule or humiliation in relation to matters con— 
pletely extraneous to the single issue in the case 
which was self-defense. 

7. Whether the trial judge improperly 
denied appellant's motions for acquittal of) the 
offense of second-degree murder in that there was 
no proof that appellant, with malice aforethought, 
fired his gun at the deceased, 

8, Whether in his closing argument the 
prosecutor impernissitly, "testified, .to ir prej- 
udice of appellant, relative to ceytain. material 
facts which were not received in evidence. | 

9, Whether in his closing argument, the 
prosecutor impermissibly, to the prejudice of 
appellant, expressed his opinion or conclusion as 
to the truth or falsity of certain material defense 
testimony. | 

10. Whether in his closing argument the 


prosecutor impermissibly, to the prejudice of appel— 


This case has not previously heen pefore this Court. 


— ee 


lant, made inflammatory statements. 

11. Whether in its charge, the court 
advised the jury in general terms as to malice but 
in a certain instruction erroneously defined 
"malice" in such restrictive terms as to omit from 
the definition the essential element of willfulness 
or the absence of justification or excuse of an 
intentionally-done wrongful act, ana further as to 
render unknowable whether the jury was guided by 


this incorrect instruction. 


This case has not previously been before this Court. 
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ROBERT J. CARTER 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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JURISDICTIONAL STATEMENT 


i 


This is an appeal from a criminal convic~ 
tion, after jury trial, in the United States 
District Court for the District of Columbia. 
Appellant was indicted for second-degree murder in 
violation of 22 D.C. Code 2403 in that on or about 


| 
October 1, 1966, with malice aforethought ,| he shot 


2- 


one Louis McKenzie with a pistol, causing injuries® 


from which the said victim died on or about the 
same day. Leave to appeal in forma pauperis has 
been granted. This Court has jurisdiction under 


28 U.S.C. Section 1291. 


STATEMENT OF THE CASS 


tA Preliminary Statement 
In the evening of October l, 1966 at about 


6:15 P.M. Robert J. Carter, the appellant (herein- 
after referred to as Carter), fired a single shot 
from his pistol into the chest of Louis McKenzie 
(hereinafter referred to 2s Louis). This episode 
occurred in Carter's basement apartment at 1722 
15th Street, I.W. in the District of Columbia, where 
Carter had lived for over four years (Tr. 254, 269). 
The coroner testified the death of Louis was due to 
a gunshot wound of the heart (Tr. 60-61). 

Carter was convicted after a jury trial 
of murder in the second-degree of Louis. The trial 
judge sentenced him to imprisonment for 20 years. 
Carter is 56 years old (Tr. 280, 323) and by reason 
of his twenty-year sentence, he will be ineligible 
for parole for six years and eight months. 22 D.C. 
Code Section 2404. 

On this appeal Carter challenges the pro- 


ceedings below in eleven respects: 


= Ze 


ILA In his opening stetement, the prosecutor 


"testified" relative to two propositons which had 
a meterial bearing on the outcome of the case and 
which he palpebly failed to prove. | 
2. In his cross-examination of Carter), the 
prosecutor "testified" as to certain matters which 
could and might have discredited Carter in the eyes 
of the jury and weakened his testimony. 
3. The prosecutor improperly, to the ‘prejudice 
of Carter, impeached two Government witnesses by 
prior inconsistent written statements relating to 
wholly collateral matters, one of which informed the 
jury that Carter had been guilty of carrying a 
dangerous weapon, which alleged offense was 
entirely extraneous to the sole issue in the case 
and was denied by Carter who was supported by the 
impeaching statement. 
4, The prosecutor improperly, to the! prejudice 
of Carter, introduced into evidence an alleged 
statement by Carter, made over thirty minutes before 
the shooting in question, that he would kill his 
daughter's paramour if this person violated his 
order to abstain from coming to his home. | 
5. The prosecutor improperly, to the prejudice 
of Carter, suggested in open court, in the |jurys 


presence, that Carter's wife might be able to testify 


in favor of the Government and that he therefore 


eae 


might cell her as a witness, althoush he knew that 
Carter would not call her ard could prevent her from 
testifying. 

6. The prosecutor improperly, to the prejudice 
of Carter, subjected him to ridicule or humiliation 
in relation to metters completely extraneous to the 
single issue in the case, which was self-defense. 

7 The trial judge improperly denied Carter's 
motions for acquittal of the offense of second- 
degree murder, in that there was no proof that 
Carter, with malice aforethought, fired his gun at 
Louis. 

8. In his charge, the trial judge advised the 
jury in general terms as to malice but in a certain 
instruction erroneously defined "malice" in such 


restrictive language 2s to omit from the definition 


the essential element of willfulness or the absence 


of justification or excuse of an intentionally-—done 
wrongful act, and further as to render unknowable 
whether the jury was guided by this incorrect 
instruction. 

9. In his closing argument, the prosecutor 
"testified" relative to certain material facts which 
were not received in evidence. 

10. In his closing argument, the prosecutor 
made inflammatory remarks appealing to the passion 


and prejudice of the jury. 
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ll. Im his closing argument, the prosecutor 
impernissibly expressed his opinion-conclusion as 


to the truth or falsity of certain material] defense 


testimony. | 


| 
Piet The Evidence Relating To Self-Defiense 


Much of the testimony is unclear or 
obscure. What follows is counsel's effort |to 
present a fair, accurate, full and objective summary. 

At the time of the shooting, on Getober abs 
1966, a Saturday, Carter was 54 years old, jhad 
received an honorable discharge for pervine: 2% years 
in the Navy, and had worked 14 years for one 
jnterior-decorator firm (Tr. 254, 256). His repu- 
tation in the community for peace, good order and 
truthfulness was excellent (Tr. 269, 370-372). He 
had no criminal record and, except for a few days, 
he has been released on bond from the day of the 
shooting to date (Tr. 436). | 

Carter did not work on the Saturday in 
question (Tr. 256). He left his apartment about 
10:30 in the morning and proceeded to the home of 
a friend in the neighborhood. During the lapproxi- 
mately 90 minutes he was there, he plastered a hole 
in the ceiling of one of the rooms (Tr. 257-258) . 
He then went to the residence of a cousin in the 


same vicinity and remained there until about 3:00 P.M. 


= 6 = 


He then left for the home of one Alec Hartman (here- 
inafter referred to as Hartman) in the same 
neighborhood (Tr. 257-258). When he arrived he 
found Hartman and a female friend, and about 4:00 or 
4:30 P.M. Charles Wright (hereinafter referred to-as 
Wright) and Margaret Dancy (hereinafter referred to 
as Margaret) arrived and joined them (Tr. 184, 218). 
Carter and Wright had been friends for several 
months and Carter had known Margaret all her life 
(Tr. 189, 218, 268, 278, 303, 306). While at 
Hartman's home, Carter, Wright and Margaret each had 
one drink of whiskey (Tr. 220). About 5:00 P.M. 
they left and drove in Wright's car to Carter's 
apartment, arriving at about 5:15 (Tr. 182-184, 223, 
259, 304). 

This apartment consisted of a side hall 
running from the front entrance to the kitchen at 
the rear, with the living Troon, bedroom, bathroom, 


furnace room and kitchen, all in that order, adjoin- 


jing the hall on the left (Tr. 81, 84, 105, 151, 153, 
157-158, 197, 255, 258-264). The distance from the 


living room to the kitchen was 52 feet, and the 
living room and bedroom, which have a connecting 
door, were each 12 feet in length from the hall door 
to the far wall (Tr. 262, 284, 322-323), and the 
ae room was 12 feet in width (Tr. 284). 


When Carter, Wright and Margaret arrived 


= 9s 
| 
at the apartment they went into the living room and 
played phonograph records, and each of the men had 
one drink of whiskey (Tr. 125-126, 186-187, | 221, 

259, 282, 304-305). Carter's wife was away, at work 
and they were the only persons there (Tr. 22, 259, 


283). 


| 
About 15 minutes later Ammon McKenzie 


(hereinafter referred to as Ammon) and Louis McKenzie 
(Louis) entered the apartment and proceeded through 
the hall to the kitchen (Tr. 125, 187, 260, 264, 
304). Ammon was the brother of Carter's wife, and 
Louis, age 30, was the wife's nephew (fr. 122-123, 
127, 131, 173, 188, 277, 323). Louis was then living 
and eating with Carter and his wife and had been for 
about the past six or eight months (Tr. 124, 300, - 
322). A few minutes later Ammon entered the living 
room and invited Carter to the kitchen fora drink 


(fr. 265). Carter proceeded to the kitchen (Tr. 126, 


154, 189-190, 242-243, 266). There he talked with 
| 


Ammon and Louis, while each of them consumed some of 
the half pint of whiskey they had brought to the 
apartment (Tr. 126-128, 167-168). Ammon renewed the 
invitation to drink but Carter declined (tr. 127, 
305). While in the kitchen Carter, Ammon and Louis 
discussed the club party Ammon's wife was having 


that evening and the matter of their attending it 


(Tr. 126-128). During their entire sojourn of about 
| 


A Oe 


five minutes in the kitchen, the conversation was 
peaceful, without argument or fighting (Tr. 128-129). 
Carter, Ammon and Louis joined Wright and 
Margaret in the living room, where they talked and 
played records for over thirty minutes (Tr. 128, 
130, 162, 165-169, 267, 305-306). While the five 
persons were in the living room, Louis requested of 
Carter a loan for that evening of the gun which he 
had bought two or three years before, as a result of 
two housebreakings of his residence, and which he 
kept most of the time on the top of his bedroom 
dresser (Tr. 268-269, 295, 301). Carter refused 
this request (Tr. 278). Shortly thereafter Carter 
reminded Louis that he owed Carter for back room and 
board and told him to pay or leave (Tr. 191, 196, 
223-225). These statements were made in a peaceful 
manner without any resulting argument or fight 
between Carter and Louis (Tr. 131-132, 196, 203, 224). 
Sometime thereafter, Ammon jumped up from his chair, 
challenged Carter and appeared to prepare to hit hin, 


saying that he would kick him in the abdomen (Tr. 


238, 259, 271). In reply to Ammon's threat, Carter 


said that he did not want to fight, that he was tired 
of Ammon and Louis making a fool of him, and that 
they should both leave (fr. 259, 271). He further 
said that if they did not go he would not be 


responsible for what he would do to them (fr. 
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234-235). Carter then stood up and went to the 
bedroom door for a while and then he and Ammon 
resumed their seats in the living room (Tr. 270, 
272). Louis left the room, returned to the kitchen 


where the bottle of whiskey had been left, and 


remained there for some minutes (Tr. 162, 165, 226, 


239, 250-251, 272, 309). He then returned to the 
living room and played records (Tr. 132, 227). He 
later went back to the kitchen alone for a period of 
time and came back to the living room (Tr. 132, 265). 
Sometime later, about 5:45 Carter's wife 
arrived home from work and went to the kitchen (Tr. 
131, 195, 272, 310). Both Carter and Louis followed 
(Tr. 272, 312), and Louis renewed his request for 
the gun (Tr. 273, 313-314). Carter told him that he 
was tired of Louis' pestering and would not | argue 
about the matter, and that he could not have the 
weapon. Carter thereupon handed Louis $18.00 and 
ordered him to leave (Tr. 273). Louis then hit 
Carter on the face and chest, grabbed his hand and’ 
bit a finger, causing a scar which still existed at 
the time of the trial (Tr. 273, 316-318). At this 
moment, Louis, displaying anger, seized an 11 inch 
butcher knife (Tr. 273-274, 314, 316-318). | During 
this episode Margaret, while sitting in the) living 
room, heard the sound of male voices coming from the 


rear of the apartment for about five minutes. The 
| 


On 


phonograph was playing so loudly that it muffled the 
utterances of the persons talking. She therefore 
could not identify the voices but from what she 
heard she inferred that someone in another room was 
angry (Tr. 228-229). In the meantime, Carter's wife 
separated the two men. Carter then left the kitchen, 
returned alone to the living room, and sat down (Tr. 
274, 315, 320). He had known Louis for about 
twenty years, had liked him and at that moment was 
not angry with him (Tr. 277,357). 

Two or three minutes after resuming his 
seat and joining Ammon, Wright and Margaret, Carter 
heard Louis running in the hall toward the living 


room, and at the same time cursing and threatening 


to kill him (Tr. 320, 322, 329-331). At this point 


Carter was in fear of bodily harm because he believed 
Louis was still holding the knife (Tr. 277). To 
protect himself, Carter stood up and began to move 
toward the bedroom door (fr. 277, 325, 327-331). 
Just as Carter reached the door, Louis entered the 
living room with the knife in his hand (Tr. 274, 
320-321, 324-327, 329). According to Carter, he was 
still frightened and when he saw Louis come into 

the living room, he went into the bedroom to keep 
Louis from using the kmife (Tr. 327-328, 331-333). 
Louis, still holding the knife, followed Carter 

into the bedroom (Tr. 275, 333). Carter testified 


oslo 


that at this time he had no desire, purpose 
| 


intention to use his gun (fr. 327-329). 

During this episode, as stated in the pre- 
ceding paragraph, all the Government 's me easesr 
except the policemen and coroner, were present in 
the living room. None contradicted Carter who 
testified that Louis entered the living room and 
followed him into the bedroom. Margaret corrobo- 
rated Carter to this extent (Tr. 268). The record 
is devoid of evidence as to whether either Ammon 
or Wright saw this incident. 

After he entered the bedroom and) was 
about eight or nine feet behind Carter, Louis, 
still holding the knife, rushed toward Carter (Tr. 
275, 333, 335). As Carter moved away, he took his 
gun from the top of the dresser, where he pee 


kept it all or most of the time he possessed it 


(Tr. 268-269, 295). He then crossed the bedroom to 


the far corner and turned around. As he faced Louis, 
who was still moving toward him, he told Touts to 
stop (Tr. 275, 333-335, 338-339). Louis, still hold- 
ing the knife, continued approaching Carter, who 

was standing in the corner (Tr. 275, 336).| When 
Louis reached a point 41 inches from carter, Carter 
fired one bullet from his gun into the chest of 
Louis, who later died from a gunshot wound of the 
heart (Tr. 60, 336, 338-339). | 
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Carter's wife, Ammon, Wright and Margaret 
all heard the shot. Then Ammon heard Mrs. Carter 
calling him from the rear (Tr. 133). He started for 
the kitchen and met Louis at the door between the 
hall and the bedroom (Tr. 133, 138-140, 159, 176). 

He saw Carter and his wife also in the hall at the 
door to the bedroom (Tr. 138)- Louis said: "I am 
shot." (Tr. 145). Ammon then went outside the apart- 
ment (Tr. 145). Margaret heard the shot but did not 
thereafter see either Louis or Carter (Tr. 229). She 
aid hear Carter's wife screaming and observed her 
running in the hall (Tr. 229). Wright likewise 


heard the shot. While still in the living room, he 


looked into the bedroom and saw Louis staggering 


past the bed in the middle of the room. He was 
moving toward the door between the bedroom and living 
room (Tr. 192-197, 204-205). While Louis was moving 
toward this door, Wright and Margaret departed (fr. 
192, 205, 229, 249). After Carter fired the shot 

in the bedroom, he saw Louis turn around and move 
about five or six feet toward the door between the 
bedroom and living room and then fall to the floor, 
with his head in the living room and body in the 
bedroom (Tr. 275, 340-241, 343-347, 349, 351). 
Officer Dillon, who was on duty at the time, 
received a radio run to investigate the shooting 


(fr. 79-80, 86). He arrived at the scene within 
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ten minutes after the incident and saw Louis lying 

on the floor with his head in the living ropm and 
| 

the remainder of his body in the bedroom (Tr. 79- 


81, 83, 97)- At that time Carter was in the living 


room (Tr. 85, 98). Officer Dillon asked him what 
| 


happened and Carter answered that he had shot Louis 
(Tr. 90). 

At the time of the shooting carter was 
sober (Tr. 100, 114, 236). However, Louis) was 
drunk. Dr. Richard L. Whelton, the Coroner of the 
District of Columbia, performed the autopsy. As a 
qualified physician, he testified that he caused an 
examination to be made of the alcoholic content of 
Louis' blood. The count was 29, a figure double 
the count of .15 which experts consider td signify 
that a person is under the influence of alcohol (Tr. 


64-67, 73-74, 76)- 


IEICIGR The Trial Proceedings 


oe tom 


A. Dhe Prosecutor's Opening Statement 
| 
In his opening statement, the prosecutor, 


Assistant United States Attorney Harold H. Titus, 
| 


Jv., told the jury that Carter and Louis were in 


the kitchen and living room arguing about money and 


he then proceeded, in part, to say: 
“.e evidence will show that | 
during the course of this verbal 
or oral argument between the 
deceased and the defendant , the 


ae 


defendant went into his bedroom, 
from under the mattress of the 
bed took out a co-caliber Rohm 
revolver which was fully Loaded 
with six short cartridges in the 
gun (Tr. 54-55). (Emphasis added) 


The record contains no evidence to support the 
prosecutor's assertion that Carter went from either 
the bedroom or living room during this alleged 
argument about money and took the gun from under 
the mattress. There is no evidence that Carter ever 
kept his gun under the mattress and nothing in the 
record to support the prosecutor's statement to 
this effect. 

In his opening statement the prosecutor 
told the jury that the police officers who arrived 
on the scene soon after the shooting "examined the 
pody of the deceased and found that he did not have 
in his possession any weapon whatever ....-" In 
this connection Mr. Titus said: 

© ill show tuat the’ offi-~’. 
cers from the Homicide Squad 


arrived shortly after the sergeant 
from Number 3 Precinct. They 


examined the body of the deceased 

ana found that he dia not have 

in his possession any weapon 

whatever, either a gun, Tite, 

or any other type of weapon. 

Cir: yD) (mmphasis Sadek) 
Three police officers testified for the Government. 
The following question by the prosecutor and answer 
py Detective Sergeant Samuel E. Carter comprise all 


this officer's testimony in relation to the 


deceased: 

Q. When you arrived there, was 
a body of an individual 
identified to you by the 
name of Louis McKenzie on 
the scene at that time? 
Yes, sir. He was still 
there. 

(Tr. 109) 
Detective Richard F. Thorton, assigned to pee 
Homicide Squad, testified as follows: 

Q. And on the occasion that you 
arrived, sir, did you see the 
deceased, one Louis McKenzie, 
present? 

I aid, sir. Not immediately 
upon entering the premises 
put after I was inside. 
After you were inside the 
basement apartment? 

A. That's correct. 


(Tr. 112-113) 


Sergeant James A. Dillon also testified for the 


Government. The following part of his direct 
examination comprises all his testimony relating 
to any possible examination he made of the body 


of the deceased and what he found. 
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And what did you see when 

you reached the living room? 
I obserbed a Negro male 

lying face up between the 
living room and the bedroom. 
There appeared to be blood 

on the front of his shirt. 
Did you closely examine the 
body at that time to determine 
whether there was any life 

in it? 

No, sir, not at that time. 
You said when I asked you 
before that you did not exan- 
ine the body at that time to 
determine whether there was 
any life in the body. 

Did you subsequently on the 


scene examine the body more 


closely, sir? 


Yes, sir. 
And how long was that after 
the recovery of the gun from 


the defendant? 
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It was immediately after 
that, sir. 
Immediately afterward. Did 


you see any sign of life? 


THE COURT: He said he found a dead body 


there. Is that your testimony? 


| 
THE WITFESS: Yes, sir- | 
(Tr. 85) 


The prosecutor did not ask any of the three officers 


whether he examined the body for weapons and none of 
the officers testified (1) that he did examine the 
body for weapons and (2) that he did not find any 


weapons. 


B. The Prosecutor's Impeachment Of A 
Government “aitness be A Collateral 
Matter 


During the trial the prosecutor impeached 


one of his witnesses by a prior inconsistent writ- 
ter statemert (Government Exhibit 5 for identifica- 
tion, Tr. 276). His impeachment of Wright is seen 
in the following portions of the transcript: 

Now, sir, at any time on that date 

of October 1, 1966 did you see a gun? 

Ko, sir, I didn't see the eure 

I say at any time during that whole 

day of October 1, did you see a 

gun, Mr. Wright? 


a iS 


ie GNoLmSLci. 

MR. TITUS. At this time Your Honor, the 
Government will announce surprise. I ask permission 
to cross-examine the witness. 

THE COURT. You may do so. 

BY MR. TITUS: 

Q. Mr. Wright, would you look sir, at 
Government Exhibit marked No. 5 at 
this point for identification and 
read to yourself this question I 
am pointing to, which is the first 
question form, and your answer to 
that question. Read it, sir; and 
after you have read it, let me ~ 
know when you have finished. 

WR. WILLIAMS. Your Honor, I am objecting 

on procedural grounds. 

THE COURT. Overruled. 

(Tr. 198-200) 
The prosecutor then elicited from Wright the fact 
that earlier in the day Carter had shown him a gun 


at Alec Hartman's house (Tr. 201-202). 


C. The Prosecutor's Testifying While 
Cross-Examining Varter 


Carter denied that he had shown his gun 


to Wright at Hartman's residence (Tr. 270). Mar- 


garet corroborated Carter by her testimony that 
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while she, Carter and Wright were at the Hartman 
home she did not see a gun or hear any mention of a 
gun (Tr. 260). Carter's version was that while 
Wright was standing in the living room of Carter's 
home he looked into the bedroom and saw the gun on 
the dresser (Tr. 270, 283, 295, 297-299). ‘The 
dresser is to the right as one enters the bedroom 
from the living room (Tr. 288). The prosecutor took 
issue with Carter as to Wright's view of the gun 
while standing rather than sitting. On direct 
examination, Carter said that Wright "could see it 
from the living.room where he was sitting" (Tr. 270). 
The prosecutor's words are seen in the following 
colloquy: | 
Q@. Where were you when he said this 
to you. “It's a pretty thing 
you have there"? 
At the record player. 
At the record player. 
Right. 
And that's in the living room? 
That's right, right beside the 


bedroom door. 


Excuse me, Mr. Carter. Didn't 
| 


you tell us a moment ago, that 
is, on Thursday, that Mr. Wright 


saw that gun when he was sitting 
| 
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on a couch by the door? 
He looked at the gun, and he 
was standing at the record 
player. 
No, sir. Didn't you tell us on 
Thursday that when he saw the gun 
gun-~and these were your words-- 
he was sitting on a couch right 
near the door leading into the 
pedroom? Didn't you tell us 
that? 
Well, at the time he saw the 
gun, he was standing up at the 
record player. 
What you said Thursday is not 
accurate not correct? He was 
standing, now? 
A. That's true. (Tr. 298-299) 
During his cross-examination of Carter 


the prosecutor asked him what happened to the knife 


after the shooting (Tr. 340). At this point the 


following colloquy occurred: 
A. I don't-- 
Q. Pardon me? 
A. I don't know. We never found it. 
Q. We never found it. I know we 


didn't. 


~ pa so 


MR. WILLIAMS. I object to those snide 
renarks. 
THE COURT. I sustain it. Disregard it, 
ladies and gentlemen. (Tr. 341) 
D. The Prosecutor's Introduction Of 
Hxtraneous Evidence Of Carter's 
Threat To Kill His Son-In-La 
During the prosecutor's direct examination 
of Ammon, the following colloquy occurred: 
Q. Before the incident that you have 
described, about your nephew |say— 
ing to you, "Delus, I am shot," 
had you heard any mention of | 
shooting in the apartment at/all 
up to that time by anybody, the 
defendant or anyone else? 
Well, the only thing, he said 
earlier in the afternoon when I 
first came in, he said,-- 
Who is "he"? 
The defendant. He said if his 
son-in-law came to visit back 
there, he was going to hurt hin. 
WR. WILLIAMS. I object, Your Honor. 
THE COURT. I overrule the objection. 


What did he say, again? | 


THE WITNESS. He said if his son-in-law 
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came back there and showed up in his house any more, 
he would kill him. That's the only thing I heard 
about any shooting. 
MR. TITUS: 
Q. When did he say that; at what 
point? 
That's when we were in the 
kitchen. 
When you were in the kitchen? 
That's right. 
And who said that? 
The defendant. (Tr. 147-148) 
The Prosecutor's Suggestion In Open 
Court in presence Of Jury That 
Garter's Wife Could Give Pertinent 
Testimony On Issue Of Self-Defense 
Which Was Being Withheld From Jury 
Both the prosecutor and the defense 
counsel informed the judge early in the trial that 
they would not call Carter's wife as a witness (Tr. 
134). Carter testified on cross-examination that 
while he was in the living room just before the 


shooting his wife was in the kitchen trying to say 


something to Louis (Tr. 318-319). At this point 


the following colloquy occurred: 
Q@. You don't know that yourself. 
You know that only from what your 


wife told you. 
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That's true. 
Well, maybe we had better get 
that from her. You don't imolw 
that of your own knowledge, do 
you? 
MR. WILLIAMS. Your Honor, I object to 

that-- "Maybe we had better get that from her." 
That's improper. 


MR. TITUS. Well, it's strictly hearsay, 


Your Honor. 


THE COURT. I sustain the objection. 


(Tr. 319). 


Later in his cross-examination of Carter, the pros-~ 


| 
ecutor again referred to Carter's wife in terms of 


the following colloquy: 


Q. And when that shooting took 
place, Mr. Carter, when that 
shooting took place, Louis was 
in the kitchen calling you some 
nasty words, wasn't he, when | 
you shot him? You didn't shoot 
him in the bedroom, did you? | 
In the bedroom. 

In the bedroom? 

That's true. 

And didn't your wife get an 


abrasion on her hand when she 
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grabbed hold of the gun that 
you had in your hand and tried 
to wrestle with you and Louis? 
MR. WILLIAMS. I object, Your Honor. 
There is no testimony she wrestled with hin. 
MR. TITUS. I am asking the question. 
THE COURT. Come to the bench, gentlemen. 
(Tr. 362) 
At the bench conference, Mr. Titus, the prosecutor, 


told the judge that he relied on Mrs. Carter to 


support his assertion that she "erapbed hold of the 


gun" and "trjed to wrestle" with Carter in the 
kitchen (Tr. 362-363). The judge then told Mr. 
Titus that his question to Carter contained an 
inference that he could not prove in view of his 
inability to force Mrs. Carter to testify. The 
prosecutor then withdraw the pending question (fr. 
362-365). Three pages later the prosecutor again 
asked Carter whether his wife was still in the 
kitchen just before Louis, while threatening to 
kill Carter, was moving toward the living room (Tr. 
367-368). 

The Prosecutor's Subjecting Carter 

To Ridicule And Humiliation in Rela- 

tion To Irrelevant And Immaterial 

Matters 

The prosecutor cross-examined Carter at 


length in relation to his testimony that shortly 


before the shooting he gave Louis 418.00 and told 
him to leave and find a room elsewhere (Tr. 273, 
354, 357-360). Part of this cross—examination 
reads as follows: 
Vhat room did you intend for him 
to get with $18.75, Mr. Carter? 
Anything he could get. | 
Anything that he could get? | 


It didn't matter to me where he 


| 
got the room. 


| 
Suppose the poor fellow chose 
one that cost $26. He would 
have been in a fix, wouldn't he? 
Well, that would have been a 

problem. 


(Tr. 360) | 


Also, in Carter's cross-examinatin, Mr. 
\ 


Titus inquired et length as to why, during the past 
two years, he kept his gun on top of the a@resser 
instead of in a drawer, and Mr. Titus asked Carter 
for an explanation why he kept the un covered 


most of the time (Tr. 295-299, 301). 


G. Trial Court's Denial of Motions 
To Kequit 


When the Government rested and again when 
the defense rested, Carter moved for a BES gees of 
acquittal for the reason that the Government had 


failed to prove the element of malice aforethought . 
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The trial court denied each motion (Tr. 277-278, 


373-374) - 


H. The Prosecutor's Closing Argument 


1. Unsupported statements of Prose- 
cutor. 


In his closing argument Mr. Titus, the 
Prosecutor, several times asserted that Carter was 
the only witness who saw the knife in question. On 
this point the prosecutor said: 

Strangely enough, ladies and gentle- 

men of the jury, only one person in 

this entire case who has testified, 

only one, has ever seen an ll-inch 

butcher knife. And that's the defend- ~ 


ant--the judge and jury. 
(Tr. 401-14) 


coeoee 


So far you've heard nothing from 

Mrs. Dancy about a knife. She said 
there was no knife. She saw no knife. 
(tr. 401-44) (Emphasis Added 


eooenee 


No one saw the knife at all, not 
afterward, but before. 
(Tr. 401-37) 
Also, referring to Wright and Margaret, the prose- 
cutor said: 
Then if they saw something happen, 


and if what the defendant says hap- 
pened and they saw it they took the 


stand and said it didn't happen-- 
and that's what they have done. 
(fr. 401-07) (Emphasis Added) 


And referring to Ammon, as well as Wright and Mar- 


garet, the prosecutor said: 
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We heard from.everybody. We 
heard from Mr. Wright. We heard 
from Mrs. Dancy. We heard from Mr. 
Ammon McKenzie. Those were the 
people that were there. We heard 
from them that there was no knife. 


(Tr. 401-34) 

The Prosecutor asked a rhetorical question as fol- 
lows: 
| 
Mrs. Dancy, ... did you hear | 
her once mention Louis McKenzie 
with any knife in his hands at any 
time coming through a living roont 
chasing this defendant? 

(Tr. 401-7) 


According to the record, Ammon was not asked 
whether, just before the shooting, he saw Louis 
enter the living room from the hall and follow 
Carter in the bedroom. Further, Ammon was [not 
asked whether he saw a knife at any time anywhere 
in the apartment. Also, Margaret, who saw /Louis 


enter the living room and follow Carter into the 


bedroom, was not asked whether Louis had a |knife 


| 
in his hand. Margaret had been in the kitchen 


feeding the dog but she was not asked whether she 
saw a knife at any time at any place in the apart— 
ment (Tr. 250-251, 254, 312). Moreover, Margaret 
Dancy did not say that "there was no knife." We 
cannot know from the record whether she aid see a 
knife. The same comment applies also to Wright 
and Ammon. The record is devoid of Seer by 
Wright, Margaret, and Ammon, respectively, |that 
Louis did not come into the living room with a 


knife and follow Carter into the bedroom. There 
are other unsupported statements in the prosecu— 
tor's cloSing argument. He said that if his three 
principal witnesses had been called on rebuttal, 
they would have refuted Carter's testimony (Tr. 
401-35). Mr. Titus told the jury that Carter 
became "mad" at Louis. Carter, however, testified 
that he’ was not "mad." (Tr. 357, 401-13). The 
prosecutor told the jury that it could reject or 
ignore the testimony of Margaret (Tr. 401-15) but 
this statement is not supported by her testimony, 
which in fact does corroborate Carter in relation 
to his testimony that Louis followed him from the 
living ‘room into the bedroom. The prosecutor told 
the jury that Margaret testified Carter's son-in- 
law came to the apartment while Wright, Margaret, 
and Ammon were in the living room and present 


there also was Carter who went to the front door 


whereupon the son-in-law left (Tr. 401-38, 


401-39). Margaret did not so testify. She did not 
see the son-in-law and Carter testified that he did 
not see him that evening (Tr. 245-247, 273). The 
prosecutor told the jury that Wright was a life long 
friend of Carter (Tr. 401-9). Both Carter and 
Wright testified they knew each other only about 


one year (Tr. 189, 356). 
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2. Expression of Opinion and; Con- 
clusion by Prosecutor 
In his closing argument the prosecutor on 
several occasions expressed his opinion or conclu- 
sion in relation to material aspects of the case. 
Examples to this effect are the following: | 
a. His assertion that in judging moti- 
vations he thought it was important to consider the 
relationship of witnesses to Carter (Tr. 401-4). 
b>. His assertion of his opinion that 
Carter had committed murder (Tr. 401-7). | 
c. His assertion of his con¢lusion 
that the Government witnesses had not given perjured 
testimony (Tr. 401-8). | 
a. His assertion of his con¢lusion 
that Carter's defense of protecting himself from the 
ll-inch knife was an act of desperation analogous to 
a man who grasps at a dandelion while he is falling 
from a cliff (fr. 401-9, 401-10). 


e. His assertion of his opinion that 


Carter was talking obvious nonsense when he said 
| 


that he liked Louis (Tr. 401-9, 401-10). 
f. His assertion of his conclusion 
that Carter had acted as a judge who sentenced Louis 
to death (Tr. 401-13). 
g. His assertion of his conclusion 
that Carter was presenting a defense which was with- 


out basis in fact (Tr. 401-36). 
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h. His assertion of his opinion that 
Government witnesses would not perjure themselves 
(Tr. 401-39). 
His assertion that the purpose of 

Carter in testifying was to perjure himself. This 
opinion-conclusion of the prosecutor is seen in the 
following statement in his closing argument: 

In other words, we are painting a 

picture of a man who just voluntar-— 

ily surrenders himself to the whims 

of the jury, and takes the stand in 

order to tell the truth? Baloney. 

He took the stand in order to set 

up a defense--and he has a right to. 


What interest has he in lying? 
(Tr. 401-39) (Emphasis adaedd 


3. Utterance of Inflammatory 
Remarks by Prosecutor. 

During his closing argument, Mr. Titus, the prose- 
cutor, made inflammatory remarks on several occasions. 
At the outset he said: 

A life has been taken. It isn't 

ours, but it's someone else's, and 

it's just as dear and precious to 

the person who is dead as ours is 

to us. 

(Tr. 401) 
The prosecutor's analogy of the ll-inch knife to 
the dandelion could easily imply that Carter was an 


intentional liar. He ridiculed Carter for keeping 


his loaded gun on the top of the dresser instead 


of in a drawer (Tr. 401-10, 401-11, 401-38). When 


commenting on Carter's statement that he bore no 


i 


ill will to Louis, the prosecutor said: 
I aw not speaking of Louis McKenzie 
as a paragon of virtue. But he had 
a right to live. And if that life 
of his was to be taken from him, he 

had a right--and I want to emphasize 
that word, r-i-g-h-t--a right under 

law to have his life taken from him 

only, only after a jury and a court 
decided upon his fate. And he had 
the same right to a trial by jury 
that this defendant has and has had 

and is having right now. But let | me 
tell you who his jury was, and let 
me tell you who his judge was, and 
let me tell you who his sentencing 
judge was. There he sits. There 
is your judge, your jury, in the 

case of Louis McKenzie. | 
(Tr. 401-13) 


The prosecutor directed cutting sarcasm toward Mr. 
Williams, defense counsel. The effect of the 
humiliated Carter's attorney could easily bhve had 
an adverse impact on Carter himself in terms of 
jury reaction (Tr. 401-31, 403-32, 401-33).) The 
prosecutor ended his jury argument with the) follow- 
ing words: 
And when you have listened to thos 


elements, then you reach your own 
decision, and leave out this 'in- 
flammatory’ argument that I used in 
this case; and only the ordinary 

objective argument of my opponent, 
please. Thank you. 
(Tr. 401-41, 401-42) (Emphasis @dded) 


I. Trial Court's Instruction On Malice 


| 
In his instructions to the jury, the trial 


judge defined expressed and implied malice,| and gave 


five definitions of malice in the disjunctive. In 
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one portion of the instructions the judge instructed 
as follows: 


In determining whether a wrong- 
ful act was done with malice, 
you may infer that a person 
ordinarily intends the natural 
and probable consequences of 
acts knowlingly done or know- 
ingly omitted. If a person 
uses a deadly weapon in killing 
another person, you are per- 
mitted to draw the inference of 
malice from his use of such 
weapon, in the absence of 
explanatory or mitigating cir- 
cumstances. 

(Tr. 413) 


The judge omitted from this definition of malice the 
element of willfulness or of an intentionally—done 
wrongful act lacking justification or excuse (Tr. 


413). 


IN HIS OPENING STATEMENT, THE PROSE- 
CUTOR IMPERMISSIBLY "TESTIFIED" TO 
THE PREJUDICE OF THE APPELLAYT, 
ELATIVE TO TO IMPORTANT QUESTIOKS 
WHICH HAD A MATERIAL BEARING ON THE 
OUTCOME OF THE CASE AND WHICH HE 
PALPABLY FAILED TO PROVE. 


(WITH RESPECT TO THIS POINT, APPEL- 
LAYT DESIRES THE COURT TO READ THE 
FOLLOWING PAGES OF THE REPORTER'S 
TRANSCRIPT: TR. 54-55, 57.) 


A substantial part of this brief relates to 
types. of-conduct by lir. Titus, the prosecutor, which 
courts have disapproved. Counsel is unable to 


determine his purpose. He therefore ignores all 
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subjective elements and limits his argument to Mr. 
Titus' observed behavior, its questionable charac- 
ter, and its prejudicial effect on appellant - What 
follows, then, is counsel's discussion of some of 
the incidents in the prosecutor's opening state— 
ment end closing argument, and also other stages of 
the trial, which, in counsel's view, amounted to 


such denial of eppellant‘s rights, as to compel a 
reversal of the conviction. | 

In his opening statement to the sury, the 
prosecutor made the clear and unqualified assertion 


that Carter had been arguing with Louis in| the 


kitchen and in the living room of the apartment and 
"went into his bedroom, from under the mattress of 
the bed took out a 22-caliber Rohm revolver" and 
fired a bullet into Louis. This unsworn "testimony," 


untested by cross-examination, was improper and 


incorrect. The record contains absolutely no 


evidence that Carter proceeded from either room to 
| 


the bedroom, raised the mattress and removed the 
sun. Moreover, there was no evidence that he ever 
kept the zun under the mattress. The only issue in 
this case was self-cefense. It was essential, 
therefore, to deteruine the presence or absence of 
malice, provocation, opportunity for reflection, 
and time to plar and execute a willfully-wrong act. 


It was accordingly crucial to ascertain whether 
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Carter first thought of using the gun (a) when 
Louis suddenly rushed toward him while brandishing 
a knife’ or (b) when he left the kitchen at least 

56 feet distant from the bedroom. A clear state- 
ment is apt to be regarded as a true statement. 

The prosecutor's "testimony" about taking several 
steps toward the mattress and then removing the gun 
probably severely prejudiced Carter. 

The same comments apply to the prosecu- 
tor's assertion in the opening statement thet the 
three police officers "examined the body of the 
deceased and found that he did not have in his 
possession any weapon whatever, either a gun, knife, 
or any other type of weapon." As seen in appel- 
lant's statement of the case, there is no testimony 
that two of the officers made any search or inspec— 
tion of anything in the apartment. Officer Dillon's 
only testimony is to the effect that he examined 
the body to ascertain whether life was still present. 
Dillon's testimony is completely silent as to 
whether he examined the clothing or any pert of the 
body of the deceased or the premises for anything 
except the presence of life and whether he found any 
weapons. Yet Mr. Titus' statement is a strong but 


unsupported assertion by indirection that the 


officers did examine the body, did make 2 search, 


and found no weapons. This unsworn, unfounded 
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"testimony" contradicts the sworn, SRO SHEASECO 
testimony, regarding the knife, which went to the 
very essence of the only issue in the oe 

In "testifying" about the mattress and 
the absence of the knife, the prosecutor proved the 
case against Carter in the course of a few sentences. 
He painted a vital scene as though it had actually 
existed, and he gave a full account of the details 
of a malicious man determined to walk to another 


room, obtain and fire his gun, as if these had been 


facts. The prosecutor was so graphic and emphatic 


in his narration that he presumably had a listening 
jury prepared for damaging testimony which hs never 
supplied. The result may well heve been to put the 
jury in a proper state of mind for conviction. 

On this point a new trial is eer rece 
In Jones v. United States, 119 U.S. App. D.C. 213, 
338 F. 24 553 (1964), the prosecutor, in the open- 
ing statement, asserted a fact of which there was 
no evidence. This court, in ordering a nen trial, 


at page 214 said: | 
| 
Nevertheless, we are not in a posi- 
tion to say, in a case as paper-thin 
as this one appears to be, that the 
suggestions contained in the opening 
statement and in the questions::were 
not responsible, in some degree at 
least, for the conviction of this 
case. 
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THE PROSECUTOR IMPERMISSIBLY, TO THE 
PREJUDICE OF APPELLANT, IMPEACHED A 
GOVERNMErT WITNESS BY A PRIOR INCON- 
SISTEYT URITTEN STATEMENT RELATING 

TO A COLLATERAL MATTER WHICH IY FORMED 
THE JURY THAT APPELLANT HAD BEEN 
GUILTY OF CARRYING A DANGEROUS WEAPON. 


(WITH REFERENCE TO THIS POINT, APPEL- 
LATT DESIRES THE COURT TO READ THE 
FOLLOWING PAGES OF THE REPORTER'S 
TRANSCRIPT: TR. 198-202, 276.) 
During his direct examination of Government 
witness “right, the prosecutor inquired whether, at 
any time on the day of the shooting, he had seen a 
gun. When Wright answered in the negative the pros- 
ecutor then impeached him by Government Exhibit 5 for 
Identification and elicited from Wright testimony 
that Carter, earlier in the afternoon at Hartman's 
home, had exhibited a gun to Wright (Tr. 198-202, 
276). This impeachment by the prosecutor of his own 
witness on a collateral matter, totally unrelated to 
the sole issue of self-defense, was improper and 
prejudicial on two counts. The range of impeachment 
by inconsistent statements, particularly of one's 
own witness, is quite narrow. In order to impeach 


py extrinsic proof of a prior inconsistent state- 


ment, such statement must have as its subject (a) 


facts relating to the issues in the case, or (b) 
facts which are themselves provable by extrinsic 
evidence to discredit the witness. A pertinent dis- 


cussion is the opinion in Ewing v. United States, 
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77 U.S. App. D.C. 14, 135 F. 2d 633 (1942). 
court at page 22 approved Wigmore's stateme 
the text as follows: 
Could the fact as to which the prior 
self-contradiction is predicated 
have been shown in evidence for any 
purpose independently of the self- 
contradiction. 
Thus, according to the court, the fact which is the 
subject of the previous statement must be (a) rela- 
tive to the issue, or (b) provable under impeachment 
practice by extrinsic evidence, such as bias, con- 
viction of crime, or bad reputation. None of these 
applies here. Assuming that Carter did exhibit his 


gun to Wright on the afternoon of the shooting at 


the home of Hartman, knowledge by the jury of this 


assumed fact could not possibly aid it in resolving 
the issue of self-defense but on the contrary could 


easily antagonize the jury against Carter. 


III. IN HIS CROSS-EXAMINATION OF APPELLANT, 
THE PROSECUTOR IMPERMISSIBLY |"TESTI- 
FIED" TO THE PREJUDICE OF AP. 
RELATIVE TO CERTAIN MATTERS + 
PRESUMABLY DISCREDITED APPEL 
THE MINDS OF THE JURORS AND WEAKENED 
HIS TESTIMONY. 


(WITH RESPECT TO THIS POINT, APPEL- 
LANT DESIRES THE COURT TO READ THE 
FOLLOWING PAGES OF THE REPORTER'S 

TRANSCRIPT: TR. 298-299, 340-341.) 


This point pertains to two episodes de- 


scribed on the pages of the transcript specified 


above. ‘In the context in which the prosecutor's 
remarks were made, they were assertions of fact. 
The first was to the effect that Carter's testimony 
in question was untrue, and the second was the 
statement “I know we didn't find" the knife. See 
footnote 42 in Gass v. United States, No. 21,198, 
U.S. App. D-C., decided January 29, 1969. 
IV. THE PROSECUTOR IMPERMISSIBLY, TO THE 
PREJUDICE OF THE APPELLANT, INTRODUCED 
INTO EVIDENCE AN ALLEGED STATEMEDT BY 
APPELLAYT, MADE OVER 30 MINUTES BEFORE 
THE SHOOTING IN QUESTION, THAT HE 
WOULD KILL HIS DAUGHTER'S HUSBAND IF 


THIS PERSON VIOLATED HIS ORDER TO 
ABSTAIN FROM COMING TO HIS HOME. 


(WITH RESPECT TO THIS POINT, APPELLAT T 


DESIRES THE COURT TO READ THE FOLLOW- 
ING PAGES OF THE REPORTER'S TRAN- 
SCRIPT: TR. 147-148.) 

The introduction into evidence of Carter's 
statement, summarized above on this point and made 
over 30 minutes prior to the shooting, told the jury 
of a fact which was completely irrelevant to the 
issue of self-defense. The surrounding circun— 
stances of the statement are set forth in the state- 
mert of the case, supra. In view of the weak case 
against Carter on the question of malice, evidence 
of his alleged threat to kill his son-in-law was 
likely to have influenced the jury's deliberations. 
See Jackson v. United States, No. 21,327, U.S. App. 
D.C., decided February 3, 1969. 


| 
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| 
THE PROSECUTOR IMPERMISSIBLY, TO THE 
PREJUDICE OF THE APPELLANT, SUGGESTED, 
IN OPEN COURT IN THE JURY'S PRESENCE, 
THAT APPELLANT'S ‘WIFE MIGHT BE ABLE TO 
TESTIFY FAVORABLY FOR THE GOVERNMENT 
AYD THAT THEREFORE HE MIGHT CALL HER 
AS A WITSESS, ALTHOUGH HE KNEW THAT 
APPELLAT? WOULD NOT CALL HER AND 
COULD PREVENT HER FROM TESTIFYING. 


| 

| 

| 
(WITH RESPECT TO THIS POINT, APPELLANT 
DESIRES THE COURT TO READ THE FOLLOW- 
ING PAGES OF THE REPORTER'S TRAN- 
SCRIPT: TR. 318-319, 362 , 365, 367- 
368.) 

The prosecutor's remarks on this point 
both in open court, in the jury's presence and in 
the privacy of a bench conference gave the judge 
serious concern over the inference flowing from 
these remarks. The nautral effect on the jury 
would be the impression, unfounded on the evidence, 
thet Carter's testimony was untrue and that) his 
wife could refute it. This type of subtle,| concealed 


suggestion can be very potent in convicting the 


innocent. This tactic, by itself, could easily have 


swayed the jury in returning a guilty verdict. 


VI. THE PROSECUTOR IMPERMISSIBLY, TO THE 
PREJUDICE OF APPELLANT, SUBJECTED HIM 
TO RIDICULE OR HUMILIATION IN RELA- 
TION TO MATTERS COMPLETELY EXTRANEOUS 
TO THE SINGLE ISSUE IN THE CASE WHICH 
WAS SELF-DEFENSE. 


| 
(WITH RESPECT TO THIS POINT, |APPELLANT 
DESIRES THE COURT TO READ THE FOLLOW- 
ING PAGES OF THE REPORTER'S TRAN- 
Se eees BS 295-299, 301, 354, 358- 


SO 


The transcript at the pages specified 
above shows that the prosecutor cross-examined 
Carter with reference to the reasons (a) why he 
kept his gun on top of the dresser and (bd) why he 
gave Louis $18.75, rather than 326.00, to obtain a 
room for one night. The subject matter of these 
inoauiries had no relevance to the single issue of 
self-defense, and the testimony elicited could not 


enlighten the jury. The likely effect would be to 


embarrass Carter and to create an unfavorable jury 


reaction to him. 


VII. THS TRIAL JUDGE IMPROPERLY DENIED 
APPELLANT'S MOTIONS FOR ACQUITTAL OF 
THE OFFENSE OF SECOND-DEGREE MURDER 
IN THAT THERE WAS NO PROOF THAT 
APPELLAMT, WITH MALICE AFORETHOUGHT, 
FIRED HIS GUN AT THE DECEASED. 


(ITH RESPECT TO THIS POINT, APPEL— 
LANT DESIRES THE COURT TO READ THE 
FOLLOWIFG PAGES OF THE REPORTER'S 

TRANSCRIPT: TR. 274-275, 315-316, 
333-336.) 

Carter's testimony on the issue of self- 
defense was uncontradicted. He was the only wit- 
ness who saw what happened in the bedroom right 
after he and Louis entered and just before he fired 
the zun. On the record he was not an aggressor and 
he had a reasonable belief that (a) Louis was about 
to do ‘serious bodily harm and (>) he must pull the 


trigger to protect himself. It was therefore the 
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Governnent's duty to prove beyond a reasonable doubt 
that Carter did not act in self-defense. It has 
palpably failed, even if we assume, without, conced- 
ing, that Carter suffered from an illusion of danger. 
Inge v. United States, 123 U.S. App. D.C. 6, 356 F. 
2a 345 (1966). In Carter v- United States, 102 U.S. 


App. D.C. 227, 252 F. 24 608 (1957) this court at 


pages 231-232 said: 


| 

This court has held many times that 

the rule for the jury is that, unless 
there is substantial evidence of | 
facts which exclude every reasonable 
hypothesis but that of guilt, the 
verdict must be not guilty, and | 
that, where all the substantial evi- 
dence is consistent with any reason- 
able hypothesis of innocence, the 

verdict must be not guilty. 


There is no evidence in this record which reasonably 
permits the finding of guilt of second-degree th 
murder. The conviction on this charge must accord- 
ingly be vacated. Curley v. United States, 81 U.S. 
App. D.C. 359, 160 F. 2a 229, cert. denied, 331 U.S. 
337 (1947). 


VIII. I BIS CLOSING ARGUMENT, THE PROSECU- 
TOR IMPERMISSIBLY TESTIFIED, 
PREJUDICE OF APPELLAIT, R 
CERTAIN MATERIAL FACTS “HIC 
}OT RECEIVED Iv EVIDENCE. 


(WITH RESPECT TO THIS POT 
LANT DESIRES THE COURT TO READ THE 
FOLLOWING PAGES OF THE REPORTER'S 
TRAY SCRIPT: TR. 401-07, 401-9, 
4O1-13, 401-14, 401-15, 40 
401-35, 401-36, 401-38, 40 


ae = 


In the statement of the case, supre, 
appellant has recited in soue detail numerous 
occasions when the prosecutor, during his jury 
argument, gave an erroneous account of the evidence 
or drew an inference unsupported by the evidence. 
This court has many times condemned such practices 
and reversed convictions due to then. Corley v. 
United States, 1e4 U.S. App. D.C. 351, 365 F. ad 
994 (1966); Garris v. United States, --U.S. App. 
D.C.--,: 390 F. 2a 362 (1968); Hemphill v. United 


States, --U.S. App. D.C.--, 402 F. 2d 187 (1968); 


King v. United States, 125 U.S. App. D.C..318, 372 
F. 24 383 (1966). See also Gass v. United States, 
Yo. 21,198, U.S. App. D.C., decided January 29, 
1969; Susss v. United States, ro. 20,403, U.S. App. 
D.C., decided January 8, 1969. vie have shown the 
highly prejudicial statements of the prosecutor which 
plausibly and probably hurt Carter's defense. Because 
of the weakness of the Government's case, the jury 
might well have acquitted Carter, absent the prose- 
cutor's misstatements. Viewing the circumstances 
of the trial, this court must assume the existence 
of harm to the cause of Carter. 

It would have been reversible error for 
the prosecutor to “testify” in his closing argument 
even if his statements were correct. That the 


prosecutor's "testimony" was incorrect compounds 
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the error. "It is elementary --> that counsel may 
not premise arguments on evidence which has not 
been admitted." Johnson v. United States, 121 U.S. 
App. D.C. 19, 21, 347 F. 24 303, 805 (1965). See 
Taliaferro v. United States, 47 F. ad 699, 701 
(9 Cir., 1931). 
There are several obvious reasons for 
prohibiting "testimony" by the prosecutor in his 
closing argument. Such a procedure denies! the 
defendant his rights of cross-exanmination and 


rebuttal. Lowdon v. United States, 149 Fea. 673, °° > 


676 (5 Cir., 1906). See Washington v. United 


——— 


States, 126 U.S. App. D.C. 389, 379 F. 2d 166, 

168 (1967). Moreover, a prosecutor who "testifies" 
in his closing argument is not under oath. Also, 
juries are likely to sive particular credit to his 
statements, due to his "dual" status as prosecutor 
and protector of Justice. Berger v. United. States, 
295 U.S. 78, 88 (1935). See also Reichert v. United 
States, 123 U.S. App. D.C. 294, 359 F. 2a 278 


(1966); United States v. Spangelet, 258 F, 24 338, 
342 (2 Cir., 1958). 


Ix. IN HIS CLOSING ARGUMENT, THE PROSE- 
CUTOR IMPERMISSIBLY, TO THE PREJUDICE 
OF APPELLANT, EXPRESSED HIS) OPINION 
OR CONCLUSION AS TO THE TRUTH OR 
PALSITY OF CERTAIN MATERIAL) DEFENSE 
TESTIMONY. 


OTS 


(ITH RESPECT TO THIS. POINT, APPEL- 
LANT DESIRES THE COURT TO READ THE 
FOLLOWING PAGES OF THE REPORTER'S 
TRANSCRIPT: TR. 401-4, 401-7, 
401~8, 401-9, 401-10, 401-12, 401-13, 
401-36, 401-39.) 

There are at least nine instances in his 
closing argument where the prosecutor in effect 
expressed his opinion or stated his conclusion as 
to the'truth or falsity of certain material defense 
testimony. Appellant has summarized them in his 
statement of the case, supra. Such prosecutorial 


practices are highly impermissible. In Gibson v. 


United States, --U.S. App. D.C.--» 403 F. 2a 569 


(1968) this court in footnote 1 disapproved the 
prosecutor's statement: "I tell you, ladies and 
gentlemen, his whole testimony here tailored to meet 
the Government's case is a recent fabrication to 
lure you and hoodwink you --- " Compare this with 
Mr. Titus' statement: "In other words, we are 
painting a picture here of a man who just voluntar- 
ily surrenders himself to the whims of the jury and 
takes the stand in order to tell the truth? Baloney. 
He took the stand in order to set up a defense--and 
he has a right to. What interest has he in lying 
to you?" (fr. 401-39). The truth or falsity of 
Carter's testimony was exclusively for the jury. 
This statement rose to the level of error. Harris 


v. United States, --U-S. App. D.C.--, 402 F. ed 


656 (1968). 


X. IN HIS CLOSING ARGUMENT THE PROSECU- 
TOR IMPERMISSIBLY, TO THE PREJUDICE 
OF APPELLANT, MADE IPFLAMMATORY 
STATEMENTS. | 


(WITH RESPECT TO THIS POINT, APPEL- 
LANT DESIRES THE COURT TO READ THE 
FOLLOWING PAGES OF THE REPORTER'S 
TRANSCRIPT: TR. 401, 401-4, 401-10, 
4Ol-11, 401-12, 401-13, 401-31, 
401-32, 401-33, 401-38, 401-41, 
401-42.) 


Counsel for appellant has submitted in 
the statement of the case, supra, twelve renarks 
by Mr. Titus which he considers to have been imper- 
missible appeals to passion and prejudice wholly 
irrelevant to any facts or issues in the case. As 


such they were of great harm to Carter and |by them- 


selves compel a reversal. Berger v. United States, 
\ 


295 U.S. 7&, 38 (1935); Viereck v. United States, 


368 U.S. 236, 248 (1943); Brown v. United States, 
125 U.S. App. D.C. 220, 370 P. 24 242 (1966). See 


also Jackson v. United States, No. 21,327,| U.S. App. 


D.C., decided February 3, 1969. In Brown,) Mr. 

Titus was also the prosecutor. The court most 
strongly condemned his warning to the jury that an 
acquittel would make resort to martial lawl essential. 
Mr. Titus' characterization of Carter as SEES 
judge, jury and executioner had the same appeal to 


passion. And so did the other enumerated instances 
| 


ss IRS me 


of comments supercharsed with inflammatory content. 
In the context of the trial Mr. Titus' appeal must 
have incensed the jury as to Carter by mention of 
matters wholly irrelevant to the only issue, self- 
defense. It therefore deprived him of a fair trial 


an@ requires a reversal of the judgment below. 


XI. IN ITS CHARGE, THE COURT ADVISED THE 
JURY IN GHYERAL TERMS AS TO MALICE 
BUT IN A CERTAIN INSTRUCTION ERRONE- 
OUSLY DEFINED "MALICE" IN SUCH 
RESTRICTIVE TERMS AS TO OMIT FROM 
THE DEFINITION THE ESSENTIAL ELEMENT 
OF WILLFULNESS OR THE ABSENCE OF 
JUSTIFICATION OR EXCUSE OF AN INTEN- 
TIONALLY-DONE WRONGFUL ACT, AMD FUR- 
THER AS TO RENDER UNKYOWABLE WHETHER 
THE JURY AS GUIDED BY THIS DNCOR- 
RECT INSTRUCTION. 


(WITH RESPECT TO THIS POINT, APPEL- 
LANT DESIRES THE COURT TO READ THE 
FOLLOWING PAGES OF THE REPORTER'S 
TRANSCRIPT: TR. 413.) 

The portion of the instruction on malice 
of which appellant complains is set forth verbatim 
in the statement of the case, supra, under the 
heading "I. Trial Court's Instruction On Malice." 
An instruction which omitted the same essential 


element was reversed for this reason in Green v. 


United States, Mo. 21,385, U.S. App. D.C., decided 


Yovember 1, 1968. The court on pages 3 and 5 of 
the slip opinion said: 
A wrongful act intentiorfally done is 


not therefore done with malice. 
Omitted from this definition of 
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malice is the element of willfulness, 
which the court elsewhere included 
in its definition of malice, or that 
the intentionally done act was with- 
out justification or excuse. °°: | 


The court said it could not know whether the jury 


was guided by incorrest instruction and the error 


was therefore prejudicial. | 


CONCLUSION | 
For the reasons stated, this court should 
reverse the conviction. Depending on the basis for 
reversal, the District Court should be instructed 
to enter a judgment of acquittal, or to order a new 


trial. 


Respectfully submitted, 
| 


MILTON A. KALLIS 
Attorney for Appel 
Appointed by this | 
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UNITED STATES COURT CF APFEALS 
FOR THE DISTRICT CF CCLUMBIA CIRCUIT 


No. 21,591 


ROPERT J. CARTER, 
Appellant, 
v. 
UNITED STATES OF AMERICA 


APPEAL FROM TEE UNITED STATES BSE ties 
FCR THE DISTRICT OF COLUME 


SETITICN FOR REEEARING AND/CR SUGGESTION 
TOR REHEARING EN BANC | 


1. Appellant, by Milton A. Kallis, his court-appointed counsel, 
| 

petitions for a rehearing and/or suggests a rehearing en banc for the 
reasons set forth below. 

2. On page 2 in footnote 2 of its opinion filed December 8, 1970 the 
court made an unwarranted crucial finding that "no one but appeftant re- 
membered having seen any such weapon." This finding relates to the knife 
which was a vital matter inissue. The above quotation is unjustified be~- 


| 
cause it rests on the untrue assumption that the three witnesses referred 


to in footnote 2 on page 2 were questioned about the presence or jabsence 


of the knife at all times and in all places perceived by each of the three 


witnesses. The only item of evidence on this point in the entire record 


is contained in the following colloquy on page 148 of the transcript where 


the prosecutor asked Ammon McKenzie, his very first of the three wit- 
nesses: 

2. Did you see any gun or weapon of any kind in 
the hands of your nephew at any time that evening -- Louis? 

A. No, I didn't 

Mr. Titus - your witness, counsel. 

Counset sincerely contends that this question and this answer do 
not support the court's statement that any or all of the three witnesses 
did not remember having seen the butcher knife Carter said Louis I:icKenzie 
seized before the shooting. The prosecutor did not ask them whether and 
what they remembered. He could have asked Ammon McKenzie about 
a kitchen knife but instead he confined his question to "gun or weapon of 
any kind" and he limited the locale only to Louis MeXenzie's hands and 
not anywhere else in the apartment. Support for appellant is seen on page 
4 of appeliee's brief in the following statement: "Smmon MeKenzie 


testified that he did not see any weapon of any kind in Louis' hand at 


any time that evening." This is all the testimony of this witness which 


can possibly relate to the kitchen knife in question. 

We cannot know from the record whether any of the three witnesses 
did or did not see a knife and we cannot ascertain whether any of them 
did or did not remember seeing a knife at any time and in any place. 


None of the three was interrogated on this point and none testified about it. 


The aforesaid finding by the Court that the three witnesses did 
not remember seeing the knife is therefore unwarranted because none 
testified about remembering or not remembering. The prosecution had 
the opportunity to rebut Carter's testimony and could have done so if the 
three witnesses had the opportunity to observe and the ability to recall. 
The court should grant a rehearing and consider this appeal without the 
incorrect crucial finding in question but in view of the undisputed facts in 
the record. | 

3, The above-described failure of the prosecutor to ask these, his, 
three witnesses about having seen a knife in the apartment invokes the 
application of the rationale of the so-called missing-witness doctrine. 
Ammon McXenzie, Margaret Dancy, and Charles right, the three 
witnesses in question, were all prosecution witnesses, subpoenaed and 
called by the prosecution. They were peculiarly within the nore of the 
prosecution and their testimony on the question of the presence or absence 
of the knife and their recollection of its presence or absence could have 
clarified the subject matter. In Graves v. United States, 150'U.S. 

118, 121 (1853) the Court said: 

| 
The rule even in criminal cases | 
is that if a party has it peculiarly | 
within his power to produce witnesses 
whose testimony would elucidate the 
transaction, the fact that he does not 
do it creates the presumption that 


the testimony, if produced, would 
be unfavorable. 


In his main brief, appellant's counsel stressed the absence of evidence 
by the prosecution's three witnesses to rebut Carter's testimony about 
the presence of the knife inthe apartment. Cn the record on appeal this 
court can logicatly infer possibly unfavorable testimony from at Least 
witnesses McXenzie and Dancy, if not also “V/right. Cn this record the 
court cannot logically infer what they did not remember when they did 
not testify as to what'they did remember or as to what would be a basis 
for inferring what they did not remember. 

Cn this record the prosecution's failure to produce evidence by 
these three witnesses as to the knife permits the inference that had they 


been asked about it they would have testified unfavorable to the Government. 


Cn the knife issue, these witnesses were important and they were friendly 


to the Governre nt. ‘There was no reason why the prosecutor did not have 
them testify as to the knife and there has been no explanation of his 

failure to do so. Appellant's counsel refers to the opinions of Judges 

Fahy and Robinson in Burgess_v. Jnited States, __U.S. App. -D.C.___, 
decided December 25, 1970, where they expound the above-discussed 
rationale and cite various cases and rely on 2 Wigmore, Evidence, Sections 
285-287. Appetiant's counsel respectfully submits that the question of 
extending the missing witness doctrine to the generalized type of recurring 
situation involved here is of vital and exceptionable importance. Hence it 


is appropriate to suggest a rehearing en banc. 


4. In the opinion of Appellant's counsel the court overiooked 
and misapprehended several vital points of fact and of law. The court 
did not_ review the entire record on the subject of the prosecutor's im- 
permissible conduct. The court selected for analysis and decision 
only some of prosecutor's sarcastic attacks upon defendant and Aatense 
counsel. The court quoted only that language from all the prosequtor's 
many verbal expressions and the court took that language out of ¢on- 
text in terms and in view of the culmulative prejudicial effect of the 
prosecutor's improper (a) opening statement, (b) impeachment of his own 
witnesses, (c) cross-examination of appellant, (d) introduction <, im- 


material evidence, (e) suggestion in open court in jury's presence that 


appellant's wife might be able to testify for the Government, andi (f) 


| 
closing argument. The court ignored the substantial reasonable arguments 


of counsel based on both the facts and the judicial authorities. 
By its silence, the court over-ruled sub silentio its former de- 
cisions and doctrines sincerely and justifiably presented to and argued 
by counsel in his briefs. Counsel submits that, in the light of this court's 
reported opinions, appellant was entitled to a decision on every substantial 
point he raised. Counsel submits, particularly, that in his opening and 
closing Argument, the prosecutor impermissibly "testified," to the pre- 
judice of appellant, relative to important questions which had a anoat 
material bearing on the outcome of the case and which he palpably faiied 


| 
to prove. Counsel submits that on this appeal the court should have 
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discussed the numerous points raised. These points did not "requir. 
extended discussion". Certainly, however, on its face counsel's brief 
presents substantial arguments based on the record that the presecutor 
acted improperly in a manner which, according to the principles of 
applied psychology of suggestion, could have crucially prejudiced ap- 
pellant. Some discussion albeit nonextensive, was not only warranted 
but required. This was a prosecution based on circumstantial evidence. 
There was an absence of unchallengeable guilt. The improper conduct 


of the prosecutor was not inconsequential and his actions, even if 


sincere, were unfair in view of the transcript. In King v. United States, 


125 U.S. App. D.C, 318, 372 U.S, F. 2d 383 (1966) this court that said 
a prosecutor "may strike hard but not foul blows" and that "on a nerve 
center issue" the Court is "more Likely to hold the prosecutor to account." 
In Brown v. United States, 125 U.S. App. D.C. 220, 370 F. 2d 242 
(1966) the court reversed because the prosecutor told the jury that ac- 
quittal would compel resort to martial law. The prosecutor in Brown 
was Carter's prosecutor. In both cases his closing argument was inflam- 
matory, in Carter to the effect, inter alia, that Carter was the victim's 
judge, jury and executioner. This court has a duty to reaffirm in clear 
and emplatic-lahguagelthat sin sé citer sqHabis tains Ale! Bounds. Its 
failure to reverse here would be to encourage improper conduct such as 
has been described by appellant from the opening statement to the 


closing argument. 


To maintain uniformity of this court's decisions and to effect a 
| 


review of the entire record, and not merely an excerpt taken out of con- 
text, this court should grant appellant's petition for rehearing and/ or 
suggestion for rehearing en banc. If the court does rehear this appeal 

| 


based on a review of all the record, counsel submits that it can and may 
| 


conclude that all the substantial evidence is consistent with a reasonable 
hypothesis of innocence. This inference rests in part on 


a. The character of appellant; 

b. The character of the deceased; 

c. The uncontradicted testimony of appellant; 

d. The drunken condition of the deceased; 

e. The substantiation of appellant's testimony 
in part by Margaret Dancy; 

f. The absence of eyewitness testimony; 

g. The finding of malice based only on 
speculation and surmise. 

| 


Respectfully submitted, 
| 


MILTON A. KALLIS 
Attorney for Appellant 
(Appointed by the Court) 
743 washington Building 
1435 G Street, N. w. 
Washington, D.C, 20005 
Telephone: 783-1950 
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APPELL FRO} T'S UNITED STATES DISTRICT CT -uRT 
F°R TS. DISTRICT (F COLULEIA 


RSPLY BRIEF FOR AFPSLLAUT 
ee 


The Sovernuent's brief contains major flaws 
which require a reply. in answering this brief, appellant 
in all respects adheres to and reaffirms everything in 
his zain brief. The Governzent's counterstatement of the 


case does not contradict appellant's statement of the 


ease. The Government recites only sore facts asserted in 


appellant's statement. 
The first wajor flaw in the Sovernment's brief 


involves the question of the prosecutor's good faith. 


“n page 6 the Government says, in relation to its failure 


to prove two staterents menticned by the prosecutor in 


his opening statement, that these statements 


were made in 
| 


gcod faith. In his main brief appellant's counsel very 


carefully avoided the question of the prosecutor's good 
| 


faith. 


In view of the Tovernment's argume 


x. 
=) 


| 
nt on this 


point, however, appellant must reply. in Frazier Vv. 


Cupp, lo, 642, decided by the Supreme Court 
1969, the Court considered certain allegedly 


remarks made during the prosecutor's opening 


on April 22, 


| prejudici =~ 


| 
statement. 


n page 4 of the slip opinion, the Court observed that 


conceivably "some remarks included in an opening or 


closing statement could be so prejudicial that a finding 
| 


of error, or even constitutional error, would be unavoid- 
| 


able." ‘nd on page 5 the Zourt said: 


“--we do not believe that the prose- 
cutor's g alt or lack of 1 
1s controling in deternining whether 


a e nt has been devori of the 


right of confrontation guarantee 


the sixth an ourteenth Amendnents 


coe, Smphasis adde 


This very recent pronouncement by the Supreme Court com- 


pletely destroys the Government's good-faith 


| 
argunent. 


Another serious flaw in the Soverntient's brief 
| 


relates to the prosecutor's unproved but potent opening 


| 
statemert that "the defendant went into his bedroom. *--~~ 


under the cattress of the bed tcesk cut a .22-caliber 
Rehr revolver which was fully lcaded with six cartridges." 
The “overnrent says that the prosecutor based this 
assertion to the jury on a statecent appellant's wife 
gave to the police the day after the killing. 

This alleged statesent is not a part of the 
record. it was never, before, during or after the trial, 
mentioned, varked, identified exhibited or received. The 


office of the United States Attorney thus relies on this 


appeal on an alleged unsvorn, hearsay statement completcl- 


absent from the record and ccmpletely untested by cross- 


examination. In Suggs v. United States, Mo. 20,462, 


--U.2.4pp.25.2.--, decided on January 8, 1969, the Court 
strongly condemned this kind of tactic. ©n page 6 in 
footnote 5 the “Court said that it was constrained to note 
that appellant's brief contained a statement of counsel 
that a certain docuxent could have supplied certain 
relevant evidence. The Court, in words of disapproval, 
said: 


This is not evidence drawn from the 
record; it is not prover argument 

in this court; it is matter outside 
the record and at best is specula- 
tion. It is inappropriate to present 
as "argument" matters outside the 
record, which appellant has been told. 
Rule 28 of the Federal ‘ules of 
Spnellate Procedure. See, e.g. icrgan 
v. United States, 280 FF. 2d 686 

Cir. 1967); Bunn v. United States, 

369 F. 2d 809 (Sth Cir. 1966). 


in the instant case of Tarter, the person RES 
made the alleged statement was unavailable to the prose- 
cutor as a witness. Zecause she was Carter's wife, she 


| 
could not be forced to testify. 14 D.C, Code Sec. 207 
| 


(1967 Id.); Comercial Credit cc. v. l’cReynglds, 62 App. 
D.C. 42, 68 F, 24 990 (1934); McGrew v. McGrew, 54 App. 
D.C. 321, 298 F, 204 (1924), Moreover, the prosecutor 
ane 
and the defense counsel each respectively announced both 
early and late in the was that he would not call !'rs. 
“arter as a witness. Recoraineiy she did not testify. 
The prosecutor thus impercissibly based that 
grossly objectionable: part of his opening statement under 
' discussion here. on.an unsworn, untested hearsay. assertion 
‘allegedly tade by the Seren ianS wife under greatly 
speculative Gtrounstances. not “shown: by the record. In 
Bridges v. ‘lixon, -326 U.S.. 135 (1945) the Court ‘at pases 
154, speaking of a_person to whom the testinonial privi- 


lege did not apply, as. it does here, said: 


The statements which °'Heil allegediy 
made were hearsay. ‘Je way assute they wou 
would be. admissible for purposes’ of 
impeachment. But they certainly would / 
not be adwissible in any criminal case 
.as substantial evidence,+++...So toon hold ~ 
would allow men to be convicted—on) 
unsworn testinony of: witnesses--a 
tice which runs counter to the not 
of fairness on.which our legal syst 
is founded. ¢ 


The prosecutor, at the close of the testinony, 


compounded the prejudicial effect of his opening state- 


ment. dis strataget: was to remind the jury, just before 
Carter finished his Cressnesa ination: cf the alleged 
unproved incident cf “arter's removal of his gun fron 
beneath the «attress of the bed in the bedroom. This 
seen in the following questions by the prosecutor and 
answers by anpellant: 


>. ix. Carter, let me ask you one 
final question. You kept that 
gun of yours most of the tine 

under the mattress, didn't you™ 


I never have kept it under the 
mattress. 


You never have kept it under 
the mattress ~ 


f, I never have. 
(Tr. 261) 


This colloquy is a perfect example of improper 
projection for the jury of a vital but unproved aspect of 
the prosecution's case. in 3raziex v. Cupp, supra, the E 
Supreme Court cogently suggested that the winds of jurors 
could be influenced adversely to the defendant where the 
anticipated and unproduced evidence, promised or predicted 
in the opening statement, is touted to the jury as a 
crucial part of the prosecuticn's case. (Slip opinion 
page 5) “eenly aware that a prosecutor's opening eiatee 


ment can well be equivalent in a jury's mind to testinony 


the Supreze Tourt in Frazier qucted from Bruton v. United 


States, 291 U.S. 122, 128 (1968), where the Court said 


that the statement in that case “added substantial, 


| 
perhaps even critical, weight to the Sovernnent's case in 


a fort. not subject to cross-exacination:+-." 


“ne Government contends that the failure of 


appellant's trial counsel either to object to the prose- 
| 


cutor's improper summation or to tove for a mistrial bars 


“, 


appellate consideration of the matter. in tarris v. 


United States, --U.c. “pp. D.7.--, 402 F. 2d) 656 (1968) 
the Tourt at page 656 said: 


The problem of raising objections to 
improper arguzent of either counsel-- 
presents obvious practical difficul- 
ties. 


In “ing v. United States, 125 U.S. “pp. 2.2. 318, 220- 
321, 372 F. 2d 382 (1966) the Court held that the econ 
duct of the prosecutor, even if non-deliberate, was So 
persistent and prejudicial as to compel notice of the 
misconduct as plain and prejudicial error. Counsel for 
appellant submits that the record here requires the same 
inference. 
The Government misconceives both the facts and 
the law involved in the prosecutor's impeachment of his 
own witness on a collateral matter. The details of this 


episode are set forth on pages 17-18 of appellant's «ain 


brief. They are strikingly CREO te those in Srown v. 


United States, Mo. 21,421, --U.>. App. D.c.--, decided 


Vay 1, 1969. In both cases, after his witness had begun 


to testify, the prosecutor claired surprise. 


percitted him to impeach his witness, over an objection 


by the defense which did not expressly challenge the claiz 


of surprise. The method used was that of a prior coo 
sistent statement the witness gave to the police the day 
after the killing. 

The Brown and “Zarter cases raise serious ques- 


tions. | The record in Carter's case shows that the prose- 


cutor never did interview "yight before the trial about 


the ispeaching statement. (Tr. 205-208) “le do not know 
and do not surmise whether the Government avoided such a 
conference in order to be able to claim surprise and 
thereby present to the jury the witness's repudiated 
version of the facts. The possible acbiguity of inference 
here is a matter of vital concern. 

Another major flaw in the Svernment's brief 
involves this same incident of the impeachment by the 
prosecutor of his own witness. ©n pages 3, 16 and 18 of 
its brief the Government treats as substantive evidence, 
rather than attack on credibility, the testimony of 
“right that “arter showed hit a gun at Hartuan's house a 
few hours before the killing. The Court permitted the 
Government to use this collateral inflammatory episode, 
if indeed it did occur, to show malice. This was error 
under the earpriselt=neschnent statute. 14 2.7. code 
Sec, 102. “n July 14, 1966 this Court, in Colei.an v. 


United ‘States, 125 U.c. App. D.C. 229, 271 F. 2d 342 


reh.den. Ilovember 14, 1966, cert. den. February 27 
> 


1967) construed this statute.  “n page 346 it said: 


Fro: this day forward, therefore, 
we read the statute as contemplating 
a ruling by the trial court which 
couprehends, in adéition to a finding 
of surprise, an inmediate representa- 
tion to the jury as to the purpose 
for which the impeaching statewents 
are being permitted to come in, | 


See also, Troublefield v. United States, 125|U.S. App. 
—_—_—_—e | 


D.C. 229, 272 F. 2d 912 (1966) (reh.den. en banc.) 
Tarter's counsel is constrained to inform the 

Court that the impeaching statement (Government Zxhibit 

5S only identified but not received, Tr. 276)| clearly shows 

that “right was in error in his testitony about seeing 

the gun at the Hartman residence. The relevant portion 

of the statewent reads as follows: 
Suestion by Detective Sergeant Johr “ilson: 
"Did you ever see Tarter with a gu 


Answer by Charles “Jillian “'right: 


"T had took him home earlier in the day 
and he had showed ue a little white 
handled gun." | 
The net result of the prosecutor's impeachrent of his own 


witness was (a) the trial judge's failure to 


| apply the 
doctrine of the Tole.ian case and (b) the prejudice to 
“arter stexring from the false information of the jury 
that he had illegally carried a dangerous apoieen on the 
streets the day of the shooting. If the prosecutor had 


interviewed ‘Iright before the trial about this statement, 


the clais of surorise ane the irpersissible impeachzent 
of his own witness on a collateral «atter tight easily 
have been avoided. 

he Tovernuent's contenticn as to the trial 
court's instruction on walice impels a liz:ited reply.. 
Hone ef the cases cited in the Yvermzent's brief on 
pages 16-17 is pertinent. In neither Fryer nor Dixon did 
the Court have before it the precise issue which it 
decided in Treen in relation to the elements of wilfulness 
and lack of justification of an intentionally done act. 
Logan, decided ten days after Green, did not cite, 
mention, discuss or distinguish Green from Logan.- Sreen 
is still controlling and applicable to “arter's appeal. 
To presert the problem graphically we state in adjoining 
columns below the material language from the instructions 
in the Green and Carter cases. 
Sa CARTER 


In detercining whether In detertining whether a 
a wrongful act wrongful act 


is intentionally done is done vith ualice 
and, therefore, is done 
with walice 


you should bear in cind you way infer 

that every wan is pre- a person ordinarily intends 
sured to intend the the natural and probable — 
natural and probable consequences of acts knovw- 
consequences of his ingly done or knowingly 
own acts. onitted,.. 


aoake. an 


| 
The Court in ‘Yeen said that "a wrongful act intention- 


ally done is not therefore done with alice. Tnitted 
fror. this definition (set forth above in the left column) 
is the element of wilfulness-++*or that the intentionally 
done wrongful act was without justification jor excuse." 

Nesrit the defendant's failure to object to|the instruc- 
tion, the Court reversed the trial court. ‘This judicial 
act was pursuant to and consistent with Tatun v. United 


States, 838 U.c. “pp. D.C. 386, 190 F. 2d 612 (1951) where 
connec RUAN | ms 


the Court held that the trial judge must instruct the 


jury on all essential questions of law involved in the 


| 
case despite absence of requests by Tounsel. See also 
2 


MNexenzie v. United States, 75 U.S. “op. D.C. 270, 126 


F. 2d 522 (1942). 


CONCLUSI Ot 


For the reasons stated in this reply brief and 


in appellant's main brief, appellant's counsel submits 
| 
| 
that this court should reverse the judgnent |of the District 


“ourt. 
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